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Legal View

Landmark case saw lower court defy Supreme Court and follow EU directive

By Elena Michael-Riga and
Kriton Dionysiou

HE fundamental prin-

ciple of the EU legal

order, i.e. the '"princi-

ple of supremacy of
EU law", requires that EU law
takes precedence over the
domestic laws of the member
states. Therefore, member
states, including the Repub-
lic of Cyprus, cannot apply a
national rule that is contrary
to EU law. It is worth noting
that this obligation applies
not only to national govern-
ments but also to national
courts and the respective ad-
ministrative authorities of the
member states.

However, the reality so far
in the Republic of Cyprus has
been much different, especial-
ly whenever the jurisprudence
of the Supreme Court of Cy-
prus contradicted EU law
and a judge of a lower court
was faced with a dilemma as
to how to act. Should he ap-
ply European law, irrespective
of any conflict with the case
law of the Supreme Court, or
should he follow the case law
of the Supreme Court in viola-
tion of the principle of the su-
premacy of EU law? Although
the issue is resolved by the
settled case-law of the Court
of Justice of the European
Union (CJEU), according
to which the procedural au-
tonomy of the member states
should retreat when its ap-
plication would lead to a vio-
lation of EU law, the Cypriot
courts of first instance have
so far shown particular reluc-
tance to follow such course.

HIERARCHY

In particular, through a se-
ries of decisions of both the
Administrative Court and the
Supreme Court, it can be con-
cluded that the supremacy of
EU law is not always guaran-
teed by the Cypriot courts of
first instance, which hesitate
to depart from a well-estab-
lished case-law of the Su-
preme Court in order to apply
EU law directly. Such reluc-
tance to apply the principle of
the supremacy of EU law over
Supreme Court judgements
has also been seen recently in
decisions of the Administra-
tive Court on the ground that
the issue was decided by the
Supreme Court, whose judge-
ments constitute a binding
precedent for lower courts, in
accordance with the hierarchy
of the courts.

In view of the foregoing, the
recent decision of the Admin-
istrative Court in Hatzisofok-
leous v. Cypriot Scientific and
Technical Chamber of Com-
merce deserves special men-
tion since for the first time a
first instance court, in a thor-
ough analysis of the matter,

Lower courts in Cyprus have tended to be reluctant to follow the case-law of the Court of Justice of the EU
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concluded that it was under
an obligation to depart from
the decisions of the Supreme
Court, which are contrary to
European law.

The Hatzisofokleous case
concerned a Cypriot citizen
who exercised her right of
free movement and establish-
ment within the EU, namely in
Greece, where she obtained
a degree in civil engineering.
Relying on the provisions of
Directive 2005/36/EC which
confers on her ‘'acquired
rights' (as the directive itself
calls them), she sought resti-
tution of those rights. Howev-
er, the Cypriot Scientific and
Technical Chamber of Com-
merce denied such restitution
and subsequently submitted
that the directive in question
concerns citizens of (other)
member states and does not
apply to Cypriot citizens, cit-
ing the settled case-law of the
Supreme Court on the matter.

It is worth noting that in the
context of the parties' closing

arguments, the lawyers of the
Cypriot Scientific and Tech-
nical Chamber of Commerce
referred the court to exten-
sive case-law of the Supreme
Court in relation to the prin-
ciple of the binding nature of
judicial decisions of higher
courts in the common law sys-
tem, pointing out that the dis-
agreement of a first instance
court with a binding decision
of a higher court is not an ac-
cepted ground for derogation
from binding precedence.

EU LAW

In the Hatzisofokleous case,
the Administrative Court, re-
ferring to the relevant case
law of the CJEU, pointed out
the requirement for the courts
of the member states to inter-
pret and apply national law
in conformity with EU law.
Taking into account the pro-
visions of the Constitution of
the Republic of Cyprus and
those of EU law, both legisla-

tive and jurisprudential, the
court applied the doctrine of
the supremacy of EU law. In
applying the principle of su-
premacy of EU law, the Ad-
ministrative Court did not
hesitate to disregard the deci-
sions of the Supreme Court,
precisely on the basis of the
principles and guidelines es-
tablished by the judgments of
the CJEU.

As the Administrative Court
expressly stated, ‘in accord-
ance with the principle of su-
premacy, where it is impossi-
ble to interpret national law in
conformity with the require-
ments of European Union law,
the national court which has
been entrusted, within the
limits of its jurisdiction, with
the application of the provi-
sions of European Union law is
under an obligation to ensure
that they are fully effective,
if necessary by declaring of
its own motion that any con-
trary provision of national law,
even if subsequent, is inappli-

cable, without being obliged
to request or expect its prior
disappearance either by legis-
lative means or by any other
constitutional procedure.’

As illustrated above, the de-
cision of the Administrative
Court above is of the utmost
importance, since, for the
first time, a lower court has
decided to disregard bind-
ing case-law of the Supreme
Court by recognising the
contradiction between such
case-law and the provisions
of the EU directive at issue
in that case, as interpreted
by the CJEU. Apart from the
legal importance of the Hatz-
isofokleous case, the Admin-
istrative Court’s stance on
the matter is in full compli-
ance with the strict obliga-
tions and requirements aris-
ing from the accession of the
Republic of Cyprus to the EU.
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Germany passes law to give descendants of Nazi-era refugees citizenship

GERMANY'S parliament approved
changes last week that will make

it easier for descendants of people
who fled Nazi persecution to obtain
citizenship, a move Jewish groups de-
scribed as an important signal in the
country responsible for the Holocaust.
The amendments approved by the
Bundestag lower house of parliament
enshrine in law decrees from 2019
already in force, which followed a cam-

stitutional guarantees.

paign by relatives of Nazi-era refugees.
"The ruling coalition has taken impor-
tant legal steps to ensure that Germa-
ny lives up to its historical responsibil-
ity," President of the Central Council of
Jews in Germany, Josef Schuster, said.
Relatives of refugees have been
angered that their applications for
citizenship were rejected despite con-

Germany’s Basic Law states that

former German citizens who between
1933 and 1945 were deprived of their
citizenship on political, racial or reli-
gious grounds and their descendents
can have their citizenship restored.
However, some had applications
rejected or were told they are not eligi-
ble to apply, often on the grounds that
they were born to a German mother
and non-German father. Until 1953,
German citizenship could only be

passed on through the paternal line.
Under the new law, these loopholes
have been closed.

At a time when politicians are warn-
ing about a rise in anti-Semitism in
Germany, Schuster said the law sent
an important signal.

"Political education and enlighten-
ment in general must be strengthened
in order to push back anti-democratic
tendencies," he said.



